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Introduction 
Defensible space is the term for a buffer zone that homeowners create between a structure on the property 
and any flammable grass, trees, shrubs, or wildland area that surround it. Existing state and local laws 
require certain property owners to maintain defensible space on their property.

Compliance with defensible space linked to sale of residential properties beginning July 1, 2021 
As a result of the passage of Assembly Bill 38 in 2019, beginning July 1st, 2021, sellers of properties that 
are located in high or very high fire hazards zones will need to either 1) Provide documentation that their 
property is in compliance with defensible space laws, or 2) Buyers will be required to agree to obtain such 
documentation of compliance in the future. This law applies to:

• Sales of residential one to four properties; condominiums or other common interest development units; or 
manufactured homes; 
• Where the property is located in a high or very high fire hazard severity zone; 
• When a TDS is required.

In addition to defensible space requirements, the law may also require the buyer or seller to comply with a 
local "vegetation management" ordinance. "Vegetation management" is a less precise term but in the context 
of this law will generally mean clearing vegetation that may create fire hazards.

Q1. Does this law (AB 38) create a requirement that the seller obtain a defensible space inspection 
report or a certification of compliance prior to closing? 
A1. No, with the very rare exception of a local point of sale ordinance re defensible space already being in 
effect. Otherwise, this law will allow a buyer and seller to agree that the buyer may assume the 
responsibility for compliance.

New as of December 2021: The FHDS form ("Fire Hardening and Defensible Space Advisory, 
Disclosure, and Addendum") is intended to be delivered as a disclosure within the first seven days 
after acceptance. Previously, it was recommended that this form be integrated into the purchase agreement 
at its inception (as part of the offer or counter-counter). With revisions to the RPA in December of 2021, this 
is no longer necessary. A seller may deliver the form as a disclosure after acceptance. If the buyer does not 
sign it as part of the agreement, the seller may issue a notice to buyer to perform and threaten cancellation. 
 
New as of June 2022: A new form, the "Defensible Space Decision Tree" (Form DSDT), will provide 
instructions to enable any seller to complete the defensible space portion of the FHDS form in step-by-
step manner based on their own knowledge and investigations. As part of this effort at ease of use, the 
form FHDS itself has been revised to be used in conjunction with the DSDT. Using the new DSDT 
form, a seller will be guided by a decision tree to fill out the FHDS. The approach is step-by-step. The seller 
answers the first question and then moves to the next question. The DSDT form should also allow the seller 
to complete the form based on their own knowledge and investigations. The FHDS has likewise been re-
written to follow the same step-by-step approach.

Defensible Space Law Generally 



 
Q2. What is defensible space?? 
A2. Defensible space is the name for a 100-foot area that owners of properties located in fire zones must 
maintain around structures on their property. Creating and maintaining defensible space is important to slow 
the spread of wildfires and reduce the likelihood that the structure will catch fire. It also is important for 
protecting firefighters who may be on the property defending the structure. 
Defensible space is composed of two zones. Zone 1 extends 30 feet (although some localities could extend it 
further) from buildings and other structures on the property. Within Zone 1, property owners are required to:

• Remove all dead plants, grass and weeds (vegetation). 
• Remove dead or dry leaves and pine needles from your yard, roof and rain gutters. 
• Remove branches that hang over your roof and keep dead branches 10 feet away from your chimney. 
• Trim trees regularly to keep branches a minimum of 10 feet from other trees. 
• Relocate wood piles to Zone 2. 
• Remove or prune flammable plants and shrubs near windows. 
• Remove vegetation and items that could catch fire from around and under decks. 
• Create a separation between trees, shrubs and items that could catch fire, such as patio furniture, wood 
piles, swing sets, etc.

Zone 2 extends 100 feet out from buildings and other structures. Property owners must do the following 
within Zone 2:

• Cut or mow annual grass down to a maximum height of 4 inches. 
• Create horizontal space between shrubs and trees. 
• Create vertical space between grass, shrubs and trees. 
• Remove fallen leaves, needles, twigs, bark, cones, and small branches. However, they may be permitted to 
a depth of 3 inches.

For more information, please see Cal Fire’s website discussing defensible space requirements at 
https://www.readyforwildfire.org/prepare-for-wildfire/get-ready/defensible-space/

 
Q3. Will compliance require cutting down and removing trees? 
A3. While there is nothing that specifically states that trees must be removed, there is the requirement that 
branches of trees within the 30-foot zone be no closer than 10 feet from the branches of a neighboring tree, 
or that tree branches are no closer than 10 feet from the chimney.

Q4. What is vegetation management? 
A4. The phrase vegetation management is not precisely defined but means simply controlling vegetation to 
reduce fire hazards. The ambiguity of this phrase presents a problem since much of the law hinges on 
determining whether a locality such as a city of county has adopted a "vegetation management" ordinance.

Q5. What are the defensible space laws? 
A5. The state defensible space law can be found in California Public Resources Code § 4291. This law 
requires that owners of property, where the property is located in a state responsibility area and is in or 
adjoining a mountainous area, forest-covered lands, shrub-covered lands, grass-covered lands, or land that is 
covered with flammable material, must maintain the required defensible space around their structures in 
order to minimize fire risk. The same rules are found under Government Code § 51182 which mandates the 
same for property adjoining a mountainous area, forest-covered land, shrub-covered land, grass-covered 
land, or land that is covered with flammable material, which land is also located in a locally designated very 
high fire hazard severity zone.

Additionally, many cities and counties have enacted local vegetation management ordinances for that same 
purpose.

https://www.readyforwildfire.org/prepare-for-wildfire/get-ready/defensible-space/


Defensible Space law -- Assembly Bill 38  
 
Q6. How does Assembly Bill 38 affect the defensible space rules?  
A6. Although the defensible space laws have been on the books for years, AB 38 was signed into law only 
in 2019. In essence it links compliance with the defensible space or vegetation management rules to a sale of 
most residential properties.

Whereas previously the defensible space rules were required to be complied with by virtue of owning 
property, with the passage of AB 38, selling a property will now also trigger the requirement to comply. For 
most owners, the AB 38 requirement duplicates their existing obligations. But for a few, the law will clarify 
that they indeed are required to adhere to the defensible space rules.

The two main provisions of AB 38 that affect sales have been codified as Civil Code §§ 1102.6f and 
1102.19. These provisions lie within the Transfer Disclosure Statement law and are thus subject to all of the 
same applications, exemptions and cancellation rights as the TDS disclosure itself. You can view AB 38 
here.

Q7. What does this new law do? 
A7. Existing law(s) already require homeowners to maintain defensible space on their property if their 
property adjoins a mountainous area, forest-covered lands, brush-covered lands, grass-covered lands, or land 
that is covered with flammable material. This new law expands that requirement by mandating that when 
selling properties within a high or very high fire hazard zone, either the seller or the buyer, depending on the 
situation and typically after closing, must obtain documentation that the property is in compliance with the 
relevant defensible space laws.

Q8. When did the new defensible space compliance law go into effect? 
A8. The law took effect for all transactions that closed on or after July 1, 2021.

Q9. When must the FHDS form ("Fire Hardening and Defensible Space Advisory, Disclosure, and 
Addendum") be provided? 
A9. The FHDS form must be provided if:

• The property is located in a high or very high fire hazard severity zone, and 
• The property has one to four residential units; a common interest development unit such as a 
condominium; or a manufactured home, and 
• A Transfer Disclosure Statement is also required in the transaction.

Q10. Are there exemptions? 
A10. Yes. All of the standard exemptions under the TDS law apply. The most common include sales 
involving probate, REOs, foreclosures, bankruptcies and some types of trusts. See our Q&A "Transfer 
Disclosure Statement Exemptions" for a comprehensive list. 

Q11. Is the defensible space addendum required for leases? 
A11. Typically, no. The only time that the FHDS would be required for a lease is when there is:

1) A lease with an option to purchase or 
2) A ground lease coupled with improvements.

Q12. Does this law (AB 38) create a requirement that the seller obtain a defensible space inspection 
report or a certification of compliance prior to closing?  
A12. No, with the very rare exception of a local point of sale ordinance re defensible space already being in 
effect. Otherwise, this law allows a buyer and seller to agree that the buyer may assume the responsibility 
for compliance.  
Q13. Does AB 38 require compliance only if the property is located in a "State Responsibility Area" 
(SRA)? Or is property in a "Local Responsibility Area" also subject to AB 38? 

https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB38
https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB38


A13. Both. Properties located in high or very high fire zones in either an SRA or an LRA are subject to AB 
38. Since January 1, 2022, Cal Fire is tasked with mapping moderate, high and very high fire zones within 
an LRA (GC 51178). Previously, they only mapped VERY high fire zones within LRAs. The new moderate 
and high fire zones have yet to appear on the FHSZ viewer.  

Q14. How does one comply with this law?  
A14. There are four ways to comply with this law. But note that whether the property falls within category 
A or category B, the parties may agree, with one narrow exception, that the buyer will be responsible for 
defensible space compliance to be performed after closing.  
 
A. For areas without a local ordinance requiring an owner to obtain documentation of compliance with the 
defensible space or vegetation management laws: 
i. Either the buyer must agree to obtain documentation of compliance within one year after closing escrow, 
OR 
ii. If the seller has obtained documentation of compliance within 6 months prior to entering into the 
purchase contract with the buyer, the seller must provide that documentation to the buyer and provide 
information on the local agency from which a copy of that documentation may be obtained.  
B. For areas that have enacted a local ordinance requiring an owner to obtain documentation that the 
property is in compliance with defensible space or vegetation management laws: 
 
i. If the local law requires compliance before close of escrow the seller shall provide the buyer with a copy 
of the documentation that complies with the requirements of that local ordinance and information on the 
local agency from which a copy of that documentation may be obtained. (However, a true point-of-sale 
ordinance such as this which mandates the seller's compliance before closing is quite rare. It is much more 
likely that a local ordinance does not pertain to the transfer of title at all). OR 
ii. Assuming the ordinance does not create an actual point of sale requirement, if the local law permits 
compliance after close, the buyer and seller may agree that the buyer will comply with the requirements of 
the local ordinance. 
 
Q15. A spokesperson from a local fire agency spoke at a REALTOR event recently and told us that 
the law requires the seller to obtain an inspection from an authorized state or local inspector prior to 
sale. Why are C.A.R. and a local fire agency offering two different interpretations of this law? 
A15. For better or worse, some local fire agencies read this law as requiring the seller in the first instance to 
make an effort to obtain such an inspection and comply with state or local defensible space rules, and only if 
unable to do so would a buyer and seller be permitted to agree that the buyer will take on this responsibility.  
 
However, in our opinion, the law allows four different options depending on various factors. In most 
circumstances, the law gives the buyer and seller the option of shifting the obligation to comply to the buyer 
after closing, (assuming the seller hasn't already obtained an inspection report within the six months prior to 
entering into contract). The only circumstance where the possibility of shifting responsibility to the buyer is 
foreclosed is where there already exists a local point of sale ordinance that requires a seller to comply prior 
to close.  
 
Q16. In our area, there is an ongoing requirement that property owners clear brush. If they fail to do 
so, then they can fined, given a notice of abatement and required to "show proof" of compliance. If a 
seller has received such a notice, how should this be handled?  
A16. This obviously needs to be fully disclosed. More to the point, such a notice (combined with the law) 
would likely constitute a local defensible space ordinance for purposes of filling out the FHDS. As such, the 
seller would check box 3A on the FHDS form indicating that the property IS subject to a local defensible 
space or vegetation management ordinance. 
 
But this still would typically not constitute a local point-of-sale requirement, and the buyer and seller may 
agree that the buyer will accept responsibility to comply with the notice, assuming the seller hasn't already 
done so. See the questions below under the heading "The "Fire Hardening and Defensible Space" (FHDS) 
and the "Defensible Space Decision Tree" (DSDT) forms in detail." 



 

Determining whether the property is in a high or very high fire 
hazard severity zone 
 
Q17. How can a seller or buyer determine that the property is within a high or very high fire hazard 
zone?  
A17. There are four possibilities: 
 
• Contact the local fire marshal. 
• Contact a reputable NHD reporting company. A representative of such a company may be able to guide the 
agent by pointing out specifically where within the NHD report it states which type of fire hazard severity 
zone, if any, that the property is located in. 
• Use the "Fire Hazard Severity Zone Viewer" (FHSZ Viewer) which allows anyone to input the property 
address and determine which fire hazard severity zone, if any, the property is located in. The FHSZ Viewer 
is available at the following site: https://egis.fire.ca.gov/FHSZ/. 
• Previously, there was a third option. If the Natural Hazard Disclosure Statement ("NHD Statement") boxes 
pertaining to fire zones had been checked, then that could have been relied upon to determine this. However, 
a law that took effect in January of 2022 may have had the unintended consequence of making this method 
unreliable once Cal Fire revised its fire hazard zone maps. C.A.R. is considering legislation that will make it 
possible for an agent or seller to rely on the NHD to determine whether the property is located in a high or 
very high fire hazard severity zone.  
• Speak with an attorney 
 
Mind you, the above sources can be helpful but may not know for sure (with the exception of the attorney).  
Q18. Can the FHSZ viewer be relied on to determinate whether the property is in a high or very high 
hazard severity zone?  
A18. Yes. Cal Fire itself directs persons to use the FHSZ viewer, and Cal Fire spokespersons have stated 
that the viewer represents the most current maps. Here is the statement from the FHSZ website: 
 
Responsibility Areas 
The SRA dataset represents the latest official SRA version. The SRA service shows where the legal fire 
protection responsibility is: 
 
Local: Local Responsibility Area (LRA) 
State: State Responsibility Areas (SRA) 
Federal: Federal Responsibility Areas (FRA) 
For information about the specific version currently in use, see the service URL, below. 
Service URL: https://egis.fire.ca.gov/arcgis/rest/services/FRAP/SRA/MapServer 
 
Q19. What if the county where the property is located has its own fire hazard severity zone maps 
which appear to be broader than the maps provided through Cal Fire's maps using the FHSZ viewer? 
Which ones apply under AB 38? 
A19. The Cal Fire maps. AB 38 specifically states that the zones which apply are those identified by Cal 
Fire (i.e., the Director of Forestry and Fire Protection). While localities may create their own maps which 
may include fire hazard zones that are broader than Cal Fire's, it is nonetheless Cal Fire's maps only that 
identify which properties are subject to the AB 38.  
 
Q20. I found a map of the State Responsibility Areas online. It shows all of the fire zones in different 
colors throughout California. Can I rely on this map? 
A21. No. Do not rely on any map which visually presents fire hazard zones. You simply do not know how 
accurate it is. 
 

Determination of local ordinances which require documentation of 

https://egis.fire.ca.gov/arcgis/rest/services/FRAP/SRA/MapServer


compliance 
 
Q21. Once it has been determined that the property for sale is in a high or very high fire hazard 
severity zone, so that the new law is applicable, what is the next step? 
A21. The next step would be for the buyer or seller to determine if there is a local ordinance in place 
covering the property that requires either the seller or the buyer to obtain documentation of compliance with 
the defensible space or vegetation management laws. 
 
Q22. How does a buyer or seller determine whether there is such an ordinance? 
A22. The answer is the same as in Question #13: 
• Contact your local fire marshal;  
Contact CalFire @ https://www.fire.ca.gov/dspace/; 
• Contact your Natural Hazard Disclosure Company representative; 
• Speak with an attorney 
 
Mind you, the above sources can be helpful but may not know for sure (with the exception of the attorney).  
 
Q23. Should agents or brokers offer advice to the seller or buyer to determine whether the property is 
subject to a local ordinance requiring defensible space compliance? 
A23. Brokers and agents are not responsible for poring over obscure local laws to figure out their meaning. 
Indeed, doing so may constitute the unauthorized practice of law. However, brokers and agents clearly have 
knowledge of laws affecting real estate. In some cases, these ordinances are well known. Local escrow 
officers, brokers at large, and local associations may be familiar with these laws. It is this type of industry 
knowledge that agents and brokers may have at their disposal and may utilize. But if this type of industry 
knowledge is unavailable, then the way to determine the existence of these local ordinances is to consult an 
attorney. 
 
Most importantly, the seller needs to know of the highly unlikely but possible existence of a local ordinance 
requiring the documentation of compliance as a point-of-sale requirement, meaning that it must be obtained 
in connection with closing escrow on a property. Often a local escrow officer is a good source of 
information on local point of sale requirements. Otherwise, the seller may need to contact their own attorney 
or the city or county directly to confirm that such an ordinance does or does not exist. 
 
Each brokerage should establish their own policy as to the extent of assistance the brokerage will provide in 
answering these tricky questions.  
 
Q24. If a broker did not want to offer advice to a buyer or seller regarding local ordinance defensible 
space compliance, how would that be done? 
A24. The C.A.R. forms allow for this. Specifically, the form FHDS when used in conjunction with the new 
"Defensible Space Decision Tree" (form DSDT) gives instructions to the buyer or seller in a step-by-step 
method on how to answer investigate local ordinances and how answer questions on the FHDS form.  
 

The "Fire Hardening and Defensible Space" (FHDS) and the 
"Defensible Space Decision Tree" (DSDT) forms in detail 
 
Q25. When was the FHDS last revised? 
A25. The most recent revision was in June of 2022. 
 
Q26. What information is contained in the defensible space addendum? 
A26. The FHDS form is primarily for the purpose of facilitating compliance with three separate disclosure 
requirements.  
1. The FHDS contains the fire hardening disclosure information. For more details on that disclosure 
requirement, see our Q & A regarding Home Hardening Specifically, item number two contains the home 

https://www.car.org/en/riskmanagement/qa/disclosure-folder/Home-Hardening


hardening questions that the seller is obliged to answer. 
 
2. The form deals with the defensible space compliance obligation. For the June 2022 forms release, this 
section has been recast into three parts which will allow the seller to fill out this section based on their own 
knowledge and investigations. It is primarily this section that this Q&A is addressing.  
 
3. There is a check box for the "Final Inspection Report." But this box only need be checked if the seller has 
obtained a final inspection report meeting certain criteria as indicated. This is under item four on the form.  
 
Here is a copy of the FHDS form revised as of June 2022: 
 

  

 
Q27. How does the FHDS address the defensible space compliance? 
A27. As indicated, the FHDS, as revised in June of 2022, has recast the options for defensible space 
compliance under paragraph 3 into four parts: 
First, paragraph 3 intro -- The seller will determine if they are required to complete the defensible 
space section at all. Before the seller completes paragraph 3, there is a threshold question. Do the 
defensible space requirements apply at all?  
 
The form provides an instruction that paragraph 3 need not be completed if: 
1) the property does not contain one to four residential units or 
2) the seller is not required to complete a TDS or 
3) the property is not located in a high or very high fire hazard severity zone. 
 
If any of these criteria are not met, then defensible space obligations under AB 38 do not apply, and 
paragraph 3 may be left blank. These criteria are summarized on the form itself under paragraph 1B, and the 
seller is instructed to review paragraph 1B to see if the threshold criteria have been met.  
 
Second, paragraph 3A -- The seller will determine whether the property is subject to a local defensible 



space or vegetation management ordinance. Figuring this out is perhaps the most difficult part of the 
form. Assuming that the threshold criteria above have been met, then the seller must answer the question of 
whether the property is subject to a local defensible space ordinance. This is the prerequisite question 
necessary to properly complete the balance of the form. To assist the seller, the Defensible Space Decision 
Tree (Form DSDT) makes suggestions as to how a seller can make this determination. (See the next 
question # ___ about form DSDT).  
 
Third, paragraph 3B -- The seller will indicate whether the property, based on their own knowledge, 
is in compliance with the defensible space rules. Assuming there is a local defensible space ordinance, the 
seller will simply indicate whether the property is in compliance with it based on their actual knowledge. If 
the property is in compliance, then this must be shown in a report contained within the last six months. If 
they do not know, then they may check the box indicating that they are "unaware."  
 
Finally, paragraph 3C -- The seller will indicate which party is to be responsible for defensible space 
compliance and when. In answering this question, the seller will rely on the information they obtained 
earlier concerning the existence of the local defensible space rules.  
 
Q28. What is the "Defensible Space Decision Tree" (form DSDT) 
A28. Using the new DSDT form, a seller will be guided by a decision tree to fill out the FHDS. The 
approach is step-by-step. The seller will answer one question, and then will move to the next question. It is 
hoped that breaking down the compliance rules in this way will enable the seller to more easily and 
intuitively complete the form. Moreover, the seller is prompted to complete the form based on their own 
knowledge and investigations. The FHDS has likewise been re-written to follow the same step-by-step 
approach. 
 
Here is a copy of the form: 
 

 
Q29. How does the seller use the DSDT form to fill out paragraph 3 of the FHDS form?  



A29. One advantage of the decision tree form is that once the seller has obtained the information regarding 
the local defensible space rules, they can simply read the decision tree form, and it will instruct them to 
check the appropriate boxes on the FHDS form.  
 
The decision tree itself contains four steps in all. The seller simply follows the steps in the decision tree 
guide and is instructed which boxes to check on the FHDS form. It's best to look at the decision tree form 
itself to get a sense of how the seller is instructed step-by-step to fill in the check boxes.  
 
Q30. In determining whether the property is subject to a local defensible space ordinance, how is the 
seller advised to investigate the local defensible space rules (to answer the question under paragraph 
3A)?  
A30. The seller should review the advice contained the DSDT form under Step 1. It states: 
 
How do you find out if your property is in a local zone? 
• https://egis.fire.ca.gov/FHSZ/ 
• Contact your local fire marshal 
• Contact your Natural Hazard Disclosure Company representative 
• Contact CalFire @https://www.fire.ca.gov/dspace/ 
 
Q31. If the seller checks box 3A indicating that the property is not subject to a local defensible space 
ordinance, should they complete the rest of paragraph 3?  
A31. Yes. Whether or not there is a local defensible space ordinance, the seller will complete all of 
paragraph 3.  
 
Q32. How does a seller know if they are in compliance with a local defensible space ordinance (in 
answering question 3B)?  
A32. Assuming there is a local defensible space ordinance, the seller will simply indicate whether the 
property is in compliance with it based on their actual knowledge. If the property is in compliance, then this 
must be demonstrated in a report contained within the last six months. If they do not know, then they may 
check the box indicating that they are "unaware."  
 
Q33. What options does the FHDS form give the buyer and seller for assigning the responsibility for 
compliance with the defensible space law (in answering question 3C)? 
A33. The FHDS form provides six possibilities for compliance. These are stated under paragraph 3C "Buyer 
and Seller Agreement" as follows:  
o Option 3C(1) -- BUYER RESPONSIBILITY -- NO LOCAL ORDINANCE. This is the default option and 
is far and away the most likely possibility simply because there are so few localities that have adopted a law 
which requires an owner of property to obtain documentation of compliance with defensible space laws or a 
local vegetation management ordinance. 
o Option 3C(2) -- BUYER RESPONSIBILITY -- LOCAL VEGETATION MANAGEMENT 
ORDINANCE IN EFFECT. The seller must check the box for this option. This would be the seller's option 
when there is a local defensible space or vegetation management ordinance, but one which permits either the 
buyer or seller to obtain documentation of compliance. 
o Option 3C(3) -- BUYER RESPONSBILITY -- LOCAL VEGETATION MANAGEMENT ORDINANCE 
IN EFFECT. The seller must check the box for this option. Here a local vegetation management ordinance is 
in effect. But it doesn't tie compliance to the point of sale -- which is how the vast majority of local 
vegetation management ordinances work.  
o Option 3C(4) -- SELLER RESPONSIBILITY -- LOCAL VEGETATION MANAGEMENT 
ORDINANCE IN EFFECT. In this circumstance there is a local ordinance in effect, and moreover, it is a 
local point of sale ordinance that specifically requires the seller to document compliance prior to close. Such 
ordinances are extremely rare.  
o Option 3C(5) -- SELLER RESPONSIBILITY -- COMPLIANCE COMPLETE. Here, the seller has 
obtained documentation of such compliance within 6 months prior to closing. The seller will provide that 
documentation to the buyer and provide information on the local agency from which a copy of that 



documentation may be obtained. 
o Option 3C(6)-- SELLER RESPONSIBILITY -- AGREEMENT TO OBTAIN COMPLIANCE. This is 
simply a seller that has agreed to provide documentation of compliance in a similar way to a seller agreeing 
to any type of repair during escrow. Before choosing this option, the seller is advised to have the property 
inspected to obtain a clear idea of the cost of such compliance.  
 
Q34. Which option is the most likely option in practice? 
A34. The first one under paragraph 3C(1), which is the default. This option states there is no local ordinance 
requiring an owner to obtain documentation of compliance with state defensible space law or a local 
vegetation management ordinance and that the buyer and seller agree that the buyer will comply with the 
defensible space requirements within one year after closing.  
 
The reason that this is the most common option in practice is that the other options typically don't arise. 
Option 3C(2) and 3C(3) are dependent on the existence of a local ordinance that requires an owner or buyer 
to obtain documentation of compliance from a local agency. There are very few localities that have such 
ordinances. Option 3C(4) is the least likely of all. Very few localities have such a strict point of sale 
requirement. Therefore, the default option is far and away the most likely option.  
 
Option 3C(5) is dependent on the seller already having voluntarily obtained documentation of defensible 
space compliance within the six months period prior to entering into contract. Few sellers obtain such a 
report.  
 

Delivery of the FHDS Form 
 
Q35. Does C.A.R. have a form for establishing how the parties will comply with the defensible space 
documentation requirement? 
A35. Yes. It's called the Fire Hardening and Defensible Space Advisory, Disclosure, and Addendum 
(C.A.R. Form FHDS, revised 6/22), and it can be used for transactions expected to close on or after July 1, 
2021. 
 
Q36. At what point in the transaction must the FHDS form be delivered to the buyer?  
A36. Within the first seven days after acceptance. Previously, our advice was to integrate the FHDS into the 
offer since in addition to being a disclosure, it was an addendum that had to be accepted. But that is no 
longer necessary.  
 
Q37. What if the property is exempt from the TDS, or is not within a high or very high fire hazard 
severity zone or is not a residential 1 to 4 unit property? Is the seller still required to provide the 
FHDS disclosure?  
A37. No. In that case there would be no obligation to provide the FHDS. Whether the requirement pertains 
to the seller's obligation to answer questions regarding home hardening or the obligation to allocate and 
perhaps perform responsibilities for maintaining a defensible space, if any of these three threshold 
requirements are not met, this law does not apply, and there would be no legal or contractual obligation to 
provide the FHDS form. 
 
Q38. If the FHDS form is delivered after acceptance must the buyer sign it as an addendum?  
A38. Yes. The form is both a disclosure and an addendum. Therefore, the buyer must sign it for it to be 
integrated into the purchase agreement as an addendum.  
 
Q39. How does the seller force the buyer to sign it if the buyer is unwilling to do so?  
A39. The seller may serve a two-day notice to buyer to perform demanding that they sign it. If not, the seller 
will have a cancellation right.  
 
Q40. Why is it so important that the buyer sign it? 
A40. If the buyer fails to sign it, then the burden for defensible space compliance potentially falls upon the 
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seller. Otherwise, the law will typically give the seller the right to shift the responsibility to the buyer to be 
performed after closing. But only if the buyer agrees to accept this responsibility.  
 
Q41. Does the delivery of this disclosure create a statutory cancellation right just like the Transfer 
Disclosure Statement?  
A41. Yes. The law pertaining to defensible space and home hardening disclosures come within the TDS law. 
And just like delivery of the TDS, an automatic statutory cancellation right arises based on delivery (or non-
delivery as the case may be) of the disclosure. This law will give the buyer the right to cancel within three 
days after delivery in person, or five days after delivery by any other method.  
 
Q42. What happens if the defensible space addendum is not delivered at all (if required)? 
A42. First, the buyer would retain a cancellation right throughout the entire transaction per the previous 
question. But even if the transaction closes, without the agreement of the buyer to take on the responsibility 
of defensible space compliance, it is possible that the seller would be liable for the cost of such compliance. 
Moreover, the FHDS contains various statutorily required disclosures. Failing to provide such disclosures 
may expose the seller to liability based on negligent or intentional misrepresentation.  
 
 

Finding an Authorized Inspector 
 
Q43. How can an agent assist the buyer in determining if there is an authorized inspector available, 
and if so, scheduling an inspection? Or alternatively, if there’s a local ordinance requiring the seller to 
get an inspection before close, how can an agent assist the seller to determine if there’s an authorized 
inspector and if so to obtain an inspection. 
A43. Again, it is not altogether clear whether it is within the scope and expertise of an agent or broker to 
handle this issue for a client. However, if an agent did want to assist their client in determining if there is an 
authorized inspector and scheduling an inspection, there are two options: 
 
• If the property is located in a State Responsibility Area (SRA), then the seller, if required by a local 
ordinance to obtain documentation, should contact the local Cal Fire station to schedule a defensible space 
inspection in preparation to sell their property. If there is no local ordinance requiring a seller to do this then 
the buyer should contact the local Cal Fire station to schedule an inspection within a year after closing 
escrow on the property. 
• If the property is located in a Very High Fire Hazard Severity Zone within a Local Responsibility Area 
(LRA), the seller, if required by local ordinance to obtain documentation, should contact their local fire 
department to schedule an inspection in compliance with any local ordinance that may be in effect. The 
inspection may be conducted by the local fire authority or the locality may contract with Cal Fire to have a 
representative from Cal Fire perform the inspection. Many localities have websites set up that can be found 
by searching online for the name of the city and/or county where the property is located and the phrase 
“defensible space inspection". See this example from the City of Santa Barbara:



 

Q44. Is it advisable for a buyer to contact Cal Fire or a local department to conduct defensible space 
inspections prior to closing? 
A44. No. Although it would seem quite reasonable for the buyer to that, the RPA and all other C.A.R. 
contracts prohibit the buyer, without the seller’s consent, from having an inspection done by a "government 
employee" or "causing" such an inspection. Doing so would be a breach of the contract terms. 

However, the buyer should be advised to conduct such an inspection, but they should rely on an expert other 
than one who is employed by a government agency. This is necessary for the reason that the buyer's 
obligation to comply with these laws will arise within one year of closing or earlier, and the buyer should 
have a very clear idea of exactly what compliance entails and what its estimated cost is. After closing, the 
buyer can then contact Cal Fire or any other type of agency that would perform a defensible space 
compliance inspection.

Another possibility is for the buyer and seller to enter into an agreement whereby the seller waives the 
prohibition against a government inspector. If so, then the buyer would be able to have an authorized 
government inspector enter the property.  
 

Q45. After closing how does the buyer obtain compliance if there is no authorized inspector? 
A45. There are many different entities that may conduct this type of investigation. The law refers to state or 
local agencies, or other governmental organizations, or other qualified non-profit entities. So even if the 
local fire company in the LRA says that they do not do such inspections, the seller or buyer should still be 
advised to look for someone with expertise to provide an inspection. In the event there is no authorized 
inspector, the buyer should document their efforts, and no inspection to obtain documentation of compliance 
would be required.



Q46. Is there a program that will assist homeowners in paying for the cost of defensible space 
compliance? 
A46. Not really. The closest thing to this would be the "Wildfire Prevention Grants Program." But this 
program is presently closed. Even if funds were available, the types of projects envisioned by the grant 
program appear to go beyond merely a single homeowner complying with defensible space rules. Rather 
they are significant projects that are intended to benefit the community as a whole, where the applicant is 
typically an organization. See this link for details.
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